United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





I 


I 

j 

j 

j 

I 


TRANSCRIPT OF RECORD 


I 

United States Court of Appeals for the 

District of Columbia 

| 

APRIL TERM, 1040. 

No. 7717 


HARRY PAUL (TRLKY, APPELLANT, 

I 

rs. 

MARY B. (TRLfcY. 

i 



APPEAL FISOM TIIF, PlSTl.MCT COURT OF T;1 IK UNITED STATES FOR 

THE DISTRICT OF COLOMBIA. 


fi 


A 


FILED JULY 13. 1910 

i 

PRINTED SEPTEMBER 6; 1940 


jUDGfc &\ LAWRENCE GRCNER 




CP * & P'£ALS 


G 1 * \ 


■A ** *. 




V' M 

■ 






United States Court of Appeals for the 
; District of Columbia 

APRIL TERM, 1940. 

No. 7717 


HARRY PAUL CURLEY, APPELLANT, 

VS. 

MARY B. CURLEY, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


INDEX. 

Original Print 


Caption. A. 1 

Bill. 1 I 

Answer. 5 4 

Final decree from Eleventh Judicial Circuit of the 

State of Florida . 9 7 

Certificate of clerk from State of Florida. 10 S 

Notation as to change of address. 11 8 

Order for maintenance . 12 9 

Memoranda: Final hearing begun and concluded. 13 9 

Findings of fact and conclusions of law. 14 10 

Conclusions of law . 17 12 

Judgment. 18 13 

Notice of appeal . 20 14 

Memorandum: Bond ($250) of defendant on appeal—filed 20 14 

Statement of points . 21 15 

Stipulation as to Defendant’s Exhibit No. 1, &c.; allow¬ 
ance by Court . 22 15 

Designation of record on appeal . 23 16 

Clerk’s certificate . 24 17 


40—3515 



















United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

Equity No. 65924. 

Mary B. Curley, Petitioner , 

vs. 

Harry Paul Curley, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill for Maintenance 

Filed November 15 1937 

In the District Court of the United States 
For the District of Columbia 

Ilolding an Equity Division 

Equity No. 65924. 

Mary B. Curley, 1535 Pine Street, Philadelphia, Pennsyl¬ 
vania, Petitioner, 

vs. 

Harry Paul Curley, 2704 - 36th Place, N. W., Washington, 

D. C., Defendant. 

The petition of Mary B. Curley respectfully shows unto 
the Court as follows: 

(1) That she is a citizen of the United States and a 
resident of the City of Philadelphia in the State of Penn¬ 
sylvania, and brings this suit in her own right. 
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That the defendant, Harry Paul Curley, is a lieutenant 
commander (retired) in the United States Navy and re¬ 
sides in the District of Columbia. 

(2) That the petitioner was lawfully married to the 
said Harry Paul Curlev, the defendant herein on the 18th 
day of September, 1915, in the City of Elkton, Maryland; 
that from and after the marriage aforesaid she and the de¬ 
fendant lived and cohabited together as man and wife until 
about; December, 1929, except for those periods of time 
when the defendant was on active sea duty in the United 
States Navy; that in December 1929 defendant left the 
premises where she and the defendant had been living in 
the City of Philadelphia, Pennsylvania, without just cause 
or provocation and took up a separate place of 
2 abode; that since the date of said marriage peti¬ 
tioner lias been a dutiful and affectionate wife and 
has never given defendant any cause of provocation for 
divorce. 

(3) That subsequent to December, 1929, and on January 
28, 1930, defendant filed his libel in the Court of Common 
Pleas of Philadelphia, Pennsylvania, for a divorce and on, 
to witj, February 5, 1935, the said Court dismissed defen¬ 
dant’s libel. There is annexed hereto and prayed to be 
read as a part hereof exemplified copies of the libel in 
said ease, the answer thereto, the petition for counsel fee 
and alimony pendente lite, the rule to show cause issued 
thereon, and the final decree of the Philadelphia Court. 

(4) That thereafter defendant threatened petitioner that 
he would seek a divorce in some other State. 

(5) That thereafter, on, to wit. May 7, 1937, defendant 
filed his bill of complaint for a divorce in the Circut Court 
of the 11th Judicial Circuit of the State of Florida against 
the petitioner herein; that petitioner is not and was not 
at the time of the filing of said bill of complaint a resident 
of or domiciled in the State of Florida, but notwithstanding 
such fact said defendant attempted to obtain service of 
process upon your petitioner by obtaining in said Court 
an order of publication, and subsequently, on, to wit, July 
3, 1937, obtained what purported to be a final decree of di¬ 
vorce from your petitioner in said proceedings in Florida. 

(6) That your petitioner avers that the defendant has 
never established a bona fide residence or domicile in the 
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State of Florida; that lie perpetrated a fraud upon the 
Court of the State of Florida in simulating a residence and 
domicile solely to obtain a divorce from your petitioner and 
for no other purpose; that at no time did the Courts of the 
State of Florida have any jurisdiction over the mari- 

3 tal status existing between petitioner and the defen¬ 
dant herein and that any decree of the said Court 

purporting to dissolve the bonds of matrimony between the 
defendant and petitioner herein is a complete nullity. 

(7) That from and after May 7, 1937, defendant has re¬ 
fused to support and maintain your petitioner as his wife 
although well able to do so; that as lieutenant commander 
(retired) in the United States Navy he receives retired pay 
in the approximate amount of $225.00 per month; that your 
petitioner is informed and believes and therefore avers 
that defendant is engaged in other gainful occupation, the 
nature and extent of which she is not advised; that your 
petitioner has no means of support and because of her phy¬ 
sical illnesses and nervous disorders is prevented from ob¬ 
taining employment. 

WHEREFORE, petitioner being without remedy save in 
this honorable Court respectfully prays as follows: 

1. That a writ of subpoena issue out of this honorable 
Court requiring the defendant herein to appear on a day 
certain to answer the exigencies of this her petition. 

2. That a rule issue out of this honorable Court directing 
the defendant on or before a certain day to show cause 
why an order should not be entered requiring him to main¬ 
tain and support petitioner during the pendency of this 
suit and to require him to pay reasonable counsel fees for 
maintaining her suit. 

3. That upon final hearing hereof this honorable Court 
by its order require the defendant herein to properly main¬ 
tain and support petitioner, his wife, by the payment of 
alimony in a sum to be fixed by this honorable Court. 

4. For such other and further relief as to the 

4 Court may seem meet and proper. 

MARY B. CURLEY. 

(Sgd) J LEONARD TOWNSEND 
PALMER, STELLWAGEN, SCOTT & NEALE 

Attorneys for Petitioner. 
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District of Columbia 

City of Washington ss. 

I, GVIarv B. Curley, being duly sworn, do on oath depose 
and say that I have read the foregoing and annexed bill 
for maintenance by me subscribed; that I know the con¬ 
tents thereof, and that those matters and things therein 
stated to be true are true in fact and those matters and 
things therein stated as upon information and belief I ver- 
ily believe to be true. 

MARY B. CURLEY. 

Subscribed and sworn to before me this 15th day of No¬ 
vember, 1937. 

HILDA E. JONES 

(Seal) Notary Public , D. C. 

5 Answer of Defendant to Rule to Shoiv Cause 
and to Bill for Maintenance. 

Filed November 19 1937 

# # * 

The answer of Harry Paul Curley, defendant, to the rule 
to show cause and to bill for maintenance filed herein re¬ 
spectfully shows unto this honorable court as follows: 

1. Defendant is without knowledge as to the allegations 
as to the residence of plaintiff contained in paragraph one 
but believes the same to be true. Defendant admits that 
he is a retired lieutenant commander in the United States 
Navy but denies that he resides in the District of Colum¬ 
bia. Defendant avers that he is a bona fide resident of 
Key West, State of Florida and has been since January 31, 
1937, and his official residence address appears on the rec¬ 
ords of the Navy Department as Key West, Florida. De¬ 
fendant avers that he is merely on a temporary visit in the 
District of Columbia where he is visiting relatives. 

2. Defendant admits the marriage as alleged in para¬ 
graph tw’o and defendant avers that out of the fourteen 
years of his married life he spent in the aggregate only 
three years with the plaintiff. Defendant avers that in¬ 
termittent and for three years, November, 1920 to Sep¬ 
tember, 1923, was on the Asiatic Squadron and there were 
numerous times when he separated from plaintiff because 
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of her conduct toward him. Defendant denies that he with¬ 
out just cause or provocation took up a separate place of 
abode but avers that he left the plaintiff because of con¬ 
duct of plaintiff. Defendant denies that since the date of 
marriage plaintiff has been a dutiful and affectionate wife 
and denies that she has never given defendant any cause 
or provocation for divorce, but on the contrary defendant 
avers that ever since her marriage her conduct has 
6 been anvthing but that of a dutiful wife and the con- 
duct of plaintiff affected the health of the defendant 
causing a nervous breakdown and also interfered with his 
naval career and caused his retirement from the naval 
service. 

3. Defendant avers in answer to the allegations of para¬ 
graph three that he filed his libel in the Court of Common 
Pleas of Philadelphia, Pennsylvania for a divorce and 
avers that testimony was taken before the Master and the 
Master found that the defendant herein was entitled to a 
divorce and in his findings set forth that the testimony of 
the plaintiff herein to be unbelievable and commented very 
favorablv on the testimonv of the defendant herein and his 
witnesses. Exceptions to the report of the Master were 
filed and the Court on February 5, 1935 dismissed the de¬ 
fendants suit. 

4. Defendant denies the allegations set forth in para¬ 
graph four. 

5. Defendant admits that on May 7, 1937 he filed a bill 
of complaint for divorce in the Circuit Court of the Elev¬ 
enth Judicial Circuit of the State of Florida against the 
plaintiff herein and avers that at that time he was a bona 
fide resident domiciled in the State of Florida and still is 
a resident of that State. Defendant avers that all of the 
laws of the State of Florida where he was a resident with 
respect to the divorce proceedings were fully complied with 
and defendant avers that process vras had on the plaintiff 
herein by publication and plaintiff received notice of the 
filing of the suit and a copy of said notice was sent to her 
once a week for five consecutive weeks and the attorney for 
plaintiff personally obtained from the Clerk of the Court 
a copy of the proceedings and a trial was duly had in the 
form as provided by the State of Florida and after proper 
and competent testimony was introduced the presiding 
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judge found the defendant to be a bona fide resident 

7 of the State of Florida and that he had proved the 
allegations of his bill of complaint and was entitled 

to a divorce from the bonds of matrimony from the plain¬ 
tiff herein. Defendant avers that a final decree of divorce 
was obtained by the defendant herein from the plaintiff 
in the said proceedings in the State of Florida on July 3, 
1937, a copy of said decree being attached hereto and prayed 
to be read as a part hereof and marked “Defendant’s Ex¬ 
hibit A.” Defendant further avers that the plaintiff herein 
obtained a copy of the final decree of divorce. 

6. Defendant denies the allegations set forth in paragraph 
six and avers that he is a bona fide resident of the State 
of Florida and his domicile is and his been in said State 
since on or about January 31,1937 and he avers that due to 
the fact that lie has retired from the Navy he went to Flor¬ 
ida for the purpose of his health and desired to make his 
permanent residence in said State. Defendant avers that 
the Courts of the State of Florida did have jurisdiction 
to award to defendant herein a decree of absolute divorce 
and avers that all of the requirements of the laws of the 
State of Florida have been complied with and said decree 
of divorce is entitled to full faith and credit under the Con¬ 
stitution of the United States. Defendant further avers 
that neither he nor plaintiff is a resident of the District of 
Columbia nor were they during the pendency of said suit 
and at the time of the final decree. 

7. Defendant avers he discontinued making payments to 
the plaintiff herein on or about May 7, 1937 on the advice 
of his attorney in Florida and avers that the plaintiff is 
not his wife or entitled to maintenance under the laws ap¬ 
plicable to the parties. Defendant admits that he is a re¬ 
tired lieutenant commander in the United States Navy and 
avers that he receives from said source the sum of Two 

Hundred and fifty-five Dollars per month being the 

8 amount he is entitled to as retirement pay. Defen¬ 
dant denies that he is engaged in any other occupa¬ 
tion and denies that he has any other source of income 
and! further avers that he has no property or effects in the 
District of Columbia except his personal wearing apparel. 
Defendant avers that the plaintiff is not entitled to sup- 
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port by virture of the decree of absolute divorce awarded 
to the defendant as heretofore alleged. 

THEREFORE defendant prays as follows: 

1. That the rule to show cause be discharged and that 
the bill of complaint be dismissed. 

HARRY PAUL CURLEY 

RALPH A CUSICK 
Attorney for Defendant. 

District of Columbia: ss 

I, Harry Paul Curley, being first duly svrorn according 
to law depose and say that I have read the foregoing and 
annexed answer by me subscribed and that I know the con¬ 
tents thereof and that those matters and things therein 
stated to be true are true and those matters and things 
therein stated upon informaion and belief I believe to be 
true. 

HARRY PAUL CURLEY 

SUBSCRIBED and sworn to before me this 19" day of 
November, 1937. 

CHARLES E. STEWART 
Clerk 

By HARRY M. HULL, 

Ass’t Clerk. 

9 Filed November 19 1937 

In the Circuit Court of the Eleventh Judicial Circuit of the 
State of Florida, in and for Monroe County. 

In Chancery. 

* 

Divorce 

Harry Paul Curley, Complainant , 

vs. 

Mary Barth Curley, Defendant. 

Final Decree 

This cause coming on to be heard this day and it appear¬ 
ing to the Court that the equities are with the complainant; 
that he is entitled to the relief prayed for in his Bill of Com¬ 
plaint, the Court being fully advised in the premises. 
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It is therefore Ordered, Adjudged and Decreed that the 
bonds of matrimony heretofore existing between the Com¬ 
plainant, Harry Paul Curley, and the defendant, Mary 
Barth Curley, be and the same are hereby dissolved and 
at an end. 

Done and Ordered at Chambers in the City of Key West, 
Monroe County, Florida, this 3rd day of July, A. C. 1937. 

1 (Sgd.) ARTHUR GOMEZ 

Circuit Judge. 

10 Filed November 19 1937 


State of Florida, 

County of Monroe. 


I, Ross C. Sawyer, Clerk of the Circuit Court in and for 
said County and State, Do Hereby Certify that the fore¬ 
going is a true and correct copy of Final Decree of Divorce 
in case of Harry Paul Curley vs. Mary Barth Curley, as 
same appears on file and recorded in Chancer}’ Order Book 
“K”, page 270, Public Records of Monroe County, Florida. 

Witness mv hand and official seal this 3rd dav of Julv, 
A. D. 1937. 


ROSS C. SAWYER, 

Clerk of Circuit Court, Mon¬ 
roe County , Florida. 


By: (Sgd.) FLORENCE E. SAWYER, D. C. 


11 Filed November 19 1937 

7911-173 


Nav-327-MW 

i 18 February, 1937. 

From: The Chief of the Bureau of Navigation. 

To: Lieutenant Commander Harry P. Curley, U. S. Navy, 
Retired, Colonial Hotel, Key West, Florida. 

Subject: Change of permanent address. 

Reference: Your letter dated 1, February, 1937. 

1. Notation has been made on the records to the effect 
that you have changed your permanent address from 127 
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Market Street, Pittston, Pennsylvania, to Colonial Hotel, 
Key West, Florida, from 31 January, 1937. 

2. The records show the present address of Lieutenant 
Commander Arthur H. Eddis, Supply Corps, U. S. Navy, 
Retired, as Route 1, Bay Springs, Mississippi. 

ADOLPHUS ANDREWS, 

Chief of Bureau. 

F. S. LOW, 

By direction. 

Copy 

12 Order for Maintenance 

Filed November 23 1937 

• # • 

Upon consideration of the petition filed in the above en¬ 
titled proceedings and the oral argument thereon, it is by 
the Court this 23rd dav of November, 1937, 

ADJUDGED, ORDERED AND DECREED that the de¬ 
fendant, Harry Paul Curley, is hereby ordered and directed 
to pay to the plaintiff, Mary B. Curley, the sum of Seventy- 
Five Dollars per month as maintenance during the pen¬ 
dency of these proceedings, said payment to be made on or 
before the fifth day of each month hereafter. 

By the Court, 

DANIEL W. O’DONOGHUE 

J ustice 


13 Memoranda 

December 18 1939 

Final hearing begun; testimony; reported by Mr. Rob¬ 
ertson, continued to ten (10) a. m. tomorrow (Bailey J) 

December 19 1939 

Resumed final hearing; reported; concluded; finding for 
plff (Bailey J) 
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14 Findings of Fact and Conclusions of Law 

Filed Mav 17 1940 
•> 

• * * 

The court makes the following findings of fact and con¬ 
clusions of law in the above entitled cause: 

(1) That the plaintiff, Mary B. Curley, and the defen¬ 
dant, Harry Paul Curley, were married at the City of Elk- 
ton, Maryland, on the 18th day of September 1915. 

(2) That after their marriage, they lived together (ex¬ 
cept for intervals of separation) as husband and wife in 
the State of Pennsylvania except during those times when 
they were absent from said State in conformity with his 
duties as an officer in the United States Navy, during part 
of which period they resided together in Florida until De¬ 
cember 6, 1929 when they finally separated. 

(3) That thereafter defendant filed in the Court of Con- 
mon Pleas of the City of Philadelphia, State of Pennsyl¬ 
vania, on January 28, 1930, a bill of complaint for abso¬ 
lute divorce and that the Master in Chancery recommended 
a divorce be granted but thereafter on February 5, 1935, 
the bill of complaint in said cause was dismissed by said 
court. 

(4) ! That after the dismissal of said bill of complaint on 
February 5, 1935, the defendant continued to live separate 
and apart from the plaintiff with the exception of a short 
visit to the apartment where she resided a few months 
after the Philadelphia decree, on which occasion the de¬ 
fendant stated that he was going to Camden, New Jersey, 
nor did he at any time since request plaintiff to come to 
Florida to live with him, nor offer to establish a home foi¬ 
lier in said state. 

15 (5) That the defendant has not lived or cohabited 
i with the plaintiff since the month of December 1929, 

and from the time of the dismissal of the divorce proceed¬ 
ings above-mentioned, he contributed to the support of the 
plaintiff in the sum of $75.00 per month up to and includ¬ 
ing the month of May 1937; that from the month of May 
1937, until December 1937, the defendant failed to contri¬ 
bute anything whatsoever to the support of plaintiff, and 
that pursuant to an order passed in this cause, defendant 
paid to the plaintiff $75.00 for the month of December 1937, 
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and from and since said month of December 1937, he has 
failed to contribute to the support of plaintiff and has failed 
to comply with the order passed herein directing him to 
pay said alimony pendente lite; and the court further finds 
that there is now due from the defendant to the plaintiff on 
account of said order through May 5, 1940 the sum of 
$2175. 

(6) That since January 31, 1937 the defendant took up 
residence in the State of Florida, and on the 7th day of 
May 1937, filed in the Circuit Court of the Eleventh Judi¬ 
cial Circuit for the State of Florida in Monroe County, a 
bill of complaint for divorce against the plaintiff herein; 
that said bill of complaint for grounds for divorce states 
substantially the same grounds as set forth in his bill of 
complaint against the plaintiff filed, as aforesaid, in the 
Court of Common Pleas for Philadelphia, Pennsylvania, 
said bill failing to state any additional grounds for divorce 
occurring after the dismissal of the bill of complaint in 
the aforesaid suit in the Court of Common Pleas of Phila¬ 
delphia, Pennsylvania; that upon filing of said bill of com¬ 
plaint, substituted service of process was obtained by pub¬ 
lication; that she received the said notice by mail and by 
her attorney in Philadelphia writing to the Clerk of 
16 the Florida Court for and receiving a copy of the 
complaint; that the plaintiff herein was never per¬ 
sonally served with process in the State of Florida, and did 
not file an answer in said proceeding. 

7. That therafter on July 3, 1937, the said Circuit Court 
for the Eleventh Judicial Circuit for the State of Florida 
passed a decree purporting to divorce the defendant herein 
from the plaintiff, as appears by copy of said decree filed 
in this proceeding, and that defendant was a member of the 
Key West, Florida Chamber of Commerce for the year 
1937, and a registered voter in Monroe County, Florida 
and made his Federal Tax Return in Florida for 1937 and 
since. 

S. That defendant was born and reared in the State of 
Pennsylvania and appointed to the United States Navy 
from said State, and resided therein and had his domicile 
therein except for such short periods of time as he was 
absent on official duty; that the plaintiff herein was born 
in the State of Virginia, carried to the State of Pennsvl- 
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vania during her infancy by her parents, and has resided 
therein and had her domicile therein from her infancy; 
that the plaintiff herein is still domiciled in the State of 
Pennsylvania; that on every occasion when the plaintiff 
herein lived with the defendant at places other than the 
State of Pennsylvania, including Florida, they lived in 
quarters furnished by the United States Government on 
Government reservations with the exception of two occa¬ 
sions: once in the City of Washington, D. C., and once in 
ihe State of New York, when they temporarily resided in 
hotels and private homes, and that the plaintiff herein al- 
wavs has and still resides in the State of Pennsvlvania. 

9. That because of the physical condition of the plaintiff, 
she has been unable to obtain regular or steady employ¬ 
ment, and is now practically totally dependent upon her 
father for aid and support. 

17 10. That neither plaintiff nor defendant were at 

itime of filing of this complaint or since domiciled in 
or residents of the District of Columbia. 

Conclusions of Lair 

From the foregoing findings of fact, the Court con¬ 
cludes— 

1. That the matrimonial domicile of plaintiff and defen¬ 
dant is now and ever has been since the marriage of the 
plaintiff and defendant, in the State of Pennsylvania, and 
that the matrimonial domicile of the parties hereto was not 
during the year 1937, in the State of Florida. 

2. That the divorce decree entered by the Circuit Court 
of the; Eleventh Judicial Circuit in Monroe County, State 
of Florida, upon which the defendant depends in this pro¬ 
ceeding is not entitled to full faith and credit beyond the 
State of Florida or to recognition upon grounds of comity. 

3. That the plaintiff and defendant are still husband and 
wife and the defendant owes to the plaintiff a duty to main¬ 
tain and support her, and that under the public policy of 
the District of Columbia, the Courts of this District have 
the power and jurisdiction in a maintenance suit where 
personal service has been had upon the defendant, to com¬ 
pel the defendant to support his wife by decree for main¬ 
tenance notwithstanding the fact that both parties to the 
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cause are non-residents of the District of Columbia at and 
since the filing of said maintenance action. 

4. That the plaintiff is entitled to the relief sought by 
her in this cause, and is entitled to process of this Court 
for the enforcement of the order heretofore passed 
18 herein to pay alimony pendente lite, and further, that 
the plaintiff is entitled to a decree for future main¬ 
tenance and support, and for counsel fees for services ren¬ 
dered by counsel in this proceeding. 

4. That said proceeding in the Circuit Court of the Elev¬ 
enth Judicial Circuit for the State of Florida is void and 
of no force and effect and was procured by fraud committed 
upon the Courts of said State. 

By the Court: 

JENNINGS BAILEY 
Justice 

Seen: 

A. L. NEWMYER 
A tty for Deft . 


Judgment for Maintenance and Counsel Fees 

Filed May 17 1940 

* # • 

This cause coming on to be heard upon the pleadings 
herein, the testimony of the respective parties, the findings 
of fact and conclusions of law filed herein by the Court, it 
is by the Court this 17th day of May, 1940, 

ADJUDGED, that the decree entered by the Circuit 
Court for the Eleventh Judicial Circuit, in Monroe County, 
State of Florida, on the third day of July 1937, purporting 
to divorce the defendant herein from the plaintiff, is not 
entitled to full faith and credit in this Court or rec- 
19 ognition on the grounds of comity and is wholly null 
and void, and defendant and plaintiff are now hus¬ 
band and wife. 

And it is further ADJUDGED, ORDERED and DE¬ 
CREED that the plaintiff have and recover of the defen¬ 
dant judgment in the sum of Two Thousand One Hundred 
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and Seventy Five Dollars ($2175.) as representing a bal¬ 
ance now due through May 5, 1940, on account of the order 
for alimony pendente lite passed herein on November 23, 
1937, and that she have execution thereof without prejudice 
to proceed to have defendant adjudged in contempt of 
Court, if and when he may be found within this jurisdiction. 

And it is further ORDERED that the defendant pay to 
the plaintiff the sum of Seventy-five Dollars ($75.) per 
month for maintenance and support beginning with the 
fifth day of June, 1940, and a like sum on the fifth day of 
each month thereafter until further order of the Court. 

And it is further ORDERED that the defendant pay to 
counsel for plaintiff the sum of Three Hundred Dollars 
($300.) for services rendered to the plaintiff in this pro¬ 
ceeding to the date of this decree. 

By the Court: 

JENNINGS BAILEY 
Justice. 


20 Notice of Appeal 

Filed June 3 1940 

♦ * • 

Notice is hereby given this 3rd day of June, 1940, that 
Harry Paul Curley, the defendant, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
17th day of May, 1940 in favor of Mary B. Curley, against 
said Harrv Paul Curlev. 

ALVIN L. NEWMYER 
Attorney for Harry Paul 
Curley 


Memorandum 

June 3 1940 

Bond ($250) of defendant on appeal—filed. 
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21 Statement of Points 

Filed June 15 1940 

• * • 

The points to be relied upon on the appeal in the above 
cause are: 

1. The court erred in refusing to recognize the decree en¬ 
tered by the Circuit Court for the Eleventh Judicial Cir¬ 
cuit in Monroe County, State of Florida on the 3rd day of 
July 1937. 

2. Where plaintiff and defendant are both non residents 
of the District of Columbia, the courts of the District of 
Columbia are without jurisdiction to award separate main¬ 
tenance. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Defendant 


22 Stipulation 

Filed June 18 1940 

• * # 

It is hereby stipulated by and between the respective par¬ 
ties hereto that the document marked Defendant’s Exhibit 
No 1 at the trial herein and entitled “Transcript of Divorce 
Proceedings held in the Circuit Court of the Eleventh Judi¬ 
cial Circuit of Florida in and for Monroe County, Harry 
Paul Curley, plaintiff vs. Mary Barth Curley, defendant” 
and the document consisting of the transcript of the divorce 
proceedings held in the Court of Common Pleas No. 2 of 
Philadelphia, Pennsylvania, entiled “Harry Paul Curley 
vs. Marv Barth Curlev, No. 88” filed Mav 7, 1937 and ad- 
mitted in evidence herein, shall be deemed to be and are 
hereby made a part of the transcript of record on appeal 
herein and the originals of said exhibits may be used in the 
United States Court of Appeals for the District of Colum¬ 
bia without the necessity of having the same printed as 
parts of the printed record herein, with the same force and 
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effect as if the said two exhibits were printed in the tran¬ 
script of record herein. 

WM. J. NEALE, 

Attorney for Plaintiff 

ALVIN L. NEWMYER 
i DAVID G. BRESS 

Attorneys for Defendant 

Upon consideration of the foregoing stipulation the same 
is hereby allowed by the court this 18th day of June 1940. 

DANIEL W. O’DONOGHUE 
Justice 

23 Designation of Record on Appeal 

Filed June 15 1940 

• • • 

Comes now the defendant, Harry Paul Curley, and desig¬ 
nates the following to be included in the record on appeal 
herein: 

1. Complaint 

2. Answer 

3. Order for maintenance pendente lite on November 23, 
1937 

4. Memo: Trial on December 18, 19, 1939 

5. Findings of Fact and Conclusions of Law 

6. Judgment for maintenance and counsel fees 

7. Memo: Notice of Appeal filed 

8. Memo: Bond on appeal filed. 

9. Stipulation as to record making transcript of divorce 
proceedings in Florida, admitted in evidence, part of rec¬ 
ord on appeal and providing for original to be used as part 
of record without necessity for printing. 

10. Statement of points 

11. This designation 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Defendant 

Service of copy of the foregoing Designation of Record, 
acknowledged this 14th day of June 1940. 

WM. J. NEALE 
Attorney for Plaintiff 


HARRY PAUL CURLEY VS. MARY B. CURLEY. 
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24 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 23, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65924 in Equity, 
wherein Mary B. Curley is Petitioner and Harry Paul Cur¬ 
ley is Defendant, as the same remains upon the files and 
of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 2nd day of July, 1940. 

C. E. STEWART, 

(Seal) Clerk, 

Endorsed on Cover: No. 7717. Harry Paul Curley, 
Appellant, vs. Mary B. Curley. United States Court of Ap¬ 
peals for the District of Columbia Filed Jul 13 1940 Joseph 
W. Stewart, Clerk. 
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fHniteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 
October Term, 1940. 


No. 7717. 


Harry Paul Curley, Appellant, 

v. 

Mary B. Curley, Appellee . 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

Appellant, defendant below, appeals from a judg¬ 
ment for the appellee entered by the court below on 
findings of fact and conclusions of law made by the 
court in an action brought by the appellee, plaintiff be¬ 
low, as the wife of appellant, to obtain from him sep¬ 
arate maintenance and support for herself. 

The jurisdiction of this court is based on Title 18, 
Section 26 of the District of Columbia Code (1929). 
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STATEMENT OF CASE. 

Appellant and appellee were married at Elkton, 
Maryland on September 18,1915. (R. 10) The appel¬ 
lant was an officer in the United States Navy and from 
the time of the said marriage until the parties sep¬ 
arated in 1929 they lived together at various places 
where appellant was assigned in the course of military 
duty, except for intervals of actual separation. Since 
the time of their final separation in 1929 they have not 
lived or cohabited with each other. (R. 10) Appel¬ 
lant was bom and reared in Pennsylvania and was ap¬ 
pointed to the United States Navy from Pennsylvania 
and at that time was domiciled in Pennsylvania. In 
the findings of fact below it is stated that the appellant 
resided in Pennsylvania “and had his domicile therein 
except for such periods of time as he was absent on 
official duty.” (R. 11) The appellee at the time of 
the filing of the suit below and prior thereto was a resi¬ 
dent of and domiciled in Pennsylvania. (R. 12) The 
court below specially found that “neither plaintiff nor 
defendant were at time of filing of this complaint or 
since domiciled in or residents of the District of Co¬ 
lumbia.” (R. 12) 

On January 28, 1930, shortly after the final separa¬ 
tion of the parties in Florida, appellant filed a com¬ 
plaint for absolute divorce against the appellee in the 
Court of Common Pleas in the City of Philadelphia, 
Pennsylvania. In that proceeding the Master in Chan¬ 
cery recommended that “a divorce be granted but 
thereafter on February 5, 1935 the bill of complaint in 
said cause was dismissed by said court.” (R. 10) 

In January 1937 appellant became a resident of Flor¬ 
ida and on May 7, 1937 there filed a bill of complaint 
for divorce against the appellee. (R. 11) In that suit 
service of process upon the appellee was obtained by 
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publication and she received notice thereof by mail and, 
through her attorney in Philadelphia, obtained a copy 
of the complaint from the clerk’s office of the Florida 
court, although she did not appear therein. (R. 11) 
In the Florida proceeding the appellant testified that 
he had been a resident of the State of Florida for the 
period required by the Florida law. (Defendant’s Ex¬ 
hibit No. 1, p. 16) The testimony adduced in the Flor¬ 
ida proceeding related to the extreme cruelty of the 
appellee which was established by the testimony of the 
appellant and several other witnesses. (Defendant’s 
Exhibit No. 1) On July 3, 1937 the Circuit Court for 
the Eleventh Judicial Circuit for the State of Florida 
signed a decree granting an absolute divorce to the 
appellant. (R. 11) When appellant became a resident 
of the State of Florida he became a citizen of that 
state, in that he became a registered voter of Monroe 
County, Florida, filed his Federal income tax return in 
that state and became a member of the Key West, Flor¬ 
ida, Chamber of Commerce. (R. 11) 

Subsequent to the granting of the absolute divorce 
to the appellant in Florida on July 3,1937, the appellee 
filed her bill of complaint below for maintenance on 
November 15, 1937, seeking to require the appellant 
to maintain and support her, predicating her suit upon 
the alleged invalidity of the Florida divorce. (R. 3) 
In appellee’s complaint below she averred that she was 
a citizen of the United States and resident of the City 
of Philadelphia but did not aver the citizenship of the 
appellant, except to state that he was an officer in the 
United States Navy and that he “resides in the Dis¬ 
trict of Columbia.” (R. 2) In his answer to the com¬ 
plaint, appellant averred that he was a bona fide resi¬ 
dent of Key West, Florida and had been such since 
January 31, 1937 and that at the time he was served 
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he was only temporarily in the District of Columbia on 
a visit to relatives. (R. 4) He set forth in his answer 
additional facts relating to his residence in the State 
of Florida tending to show his citizenship in that state. 
(R. 6) In the court below an order for maintenance 
pendente lite was signed on November 23, 1937. (R. 
9) Final hearing was held on December 18, 1939 and 
the court found for the appellee, (R. 9) basing the find¬ 
ing upon the conclusion that the Florida decree of di¬ 
vorce was void and was, therefore, no bar to appellee’s 
claim for maintenance, notwithstanding finding of fact 
No. 10 which declared that “neither plaintiff nor defen¬ 
dant were at time of filing of this complaint or since 
domiciled in or residents of the District of Columbia.” 
(R. 12) 

Findings of fact and conclusions of law were signed 
by the court on May 17, 1940 (R. 10-13) upon which a 
judgment for maintenance and counsel fees was there¬ 
upon entered. (R. 13, 14) From said judgment ap¬ 
peal was duly perfected to this court. (R. 14) 

STATEMENT OP POINTS (R. 15). 

• 1. The court erred in refusing to recognize the decree 
entered by the Circuit Court for the Eleventh Judicial 
Circuit in Monroe County, State of Florida on the 3rd 
day of July 1937. 

2. Where plaintiff and defendant are both nonresi¬ 
dents of the District of Columbia, the courts of the Dis¬ 
trict of Columbia are without jurisdiction to award 
separate maintenance. 
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SUMMARY OF ARGUMENT. 

The decree of divorce granted to appellant on July 
3, 1937, in the Circuit Court for the Eleventh Judicial 
Circuit for the State of Florida was valid and was en¬ 
titled to full faith and credit in the District of Colum¬ 
bia. The Findings of Fact by the court below, relating 
to appellant’s domicile, did not support the conclusion 
of law based thereon, since the court found as a fact 
that appellant was- a registered voter in Florida in the 
county in which the divorce was granted, that he was 
a member of the Chamber of Commerce there and paid 
his federal income tax there. Although he had prior 
thereto been a citizen of the State of Pennsylvania the 
Findings of Fact were sufficient to support a conclu¬ 
sion of law that he had acquired a domicile of choice 
in Florida at and after his registration to vote there. 
The Findings further established that, as a matter of 
law, appellant had complied with the residence re¬ 
quirements of the law of that state for purposes of di¬ 
vorce. Since the Florida decree of divorce was valid 
and should have been recognized by the court below it 
was a complete bar to appellee’s action for separate 
maintenance. Apart from giving full faith and credit 
to the Florida decree, on principles of comity, recog¬ 
nition of it should not have been refused. 

Since the court found that neither appellant nor ap¬ 
pellee was, at the time of the filing of the suit below* 
or since then, either domiciled in or a resident of the 
District of Columbia, the court with without jurisdic¬ 
tion to enter the judgment for separate maintenance 
in a dispute betwen parties who neither resided in nor 
were citizens of the District of Columbia. Even if the 
court below had the power to order maintenance in an 
action between persons, neither of whom were either 
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residents of or domiciled in the District of Columbia, 
the court below did not have the power to do so when, 
in doing so, it was necessary to declare invalid a di¬ 
vorce granted in Florida in accordance with the laws 
of Florida, since no aspect of the marital res was with¬ 
in the control of the Court below. 

ARGUMENT. 

L 

The Court Erred is Declaring the Florida Decree Void. 

If the Florida decree was valid it constituted a com¬ 
plete bar to the action brought by the wife for sepa¬ 
rate maintenance. 

Thompson v. Thompson , 226 U. S. 551, 57 L. 

Ed. 347. 

iThe validity of that decree was attacked on the 
ground that the Florida Court did not have jurisdic¬ 
tion. The fact was established below that appellant 
took up his residence in Key West, Florida, on Janu¬ 
ary 31, 1937, and that when he filed his action for di¬ 
vorce in that court on May 7, 1937, he had then been 
a resident of the county in which the suit was filed for a 
period of 90 days as required by the Florida law. Flori¬ 
da Compiled General Laws of 1935, c. 16975 Notice of 
the proceeding in Florida was received by the appellee 
and a copy of the Florida complaint was delivered to 
her, all in accordance with the law of the State of 
Florida, although she was not personally served with 
process in that state and did not enter her appearance 
therein. (R. 11) 

■ The testimony in the Florida proceeding clearly 
showed that appellant had the right to acquire a new 
domicile for divorce purposes alone since the fault of 
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the appellee caused the separation of the parties. (De¬ 
fendant’s Exhibit No. 1, p. 17, et seq.) This is true 
although it is not admitted that the acquisition of a 
domicile by the appellant in Florida was necessarily 
for divorce purposes but was a bona fide change of 
domicile and residence, following his retirement as a 
lieutenant-commander in the United States Navy, as 
evidenced by the facts found below relating to his 
registration as a voter, membership in the Chamber of 
Commerce at his place of residence and payment of 
his Federal income tax at said place. (R. 11) These 
findings of fact regarding appellant’s citizenship do 
not support the first conclusion of law adopted by the 
court below, that is, the findings of fact cannot sup¬ 
port the conclusion of law that “the matrimonial dom¬ 
icile of plaintiff and defendant is now and ever has 
been since the marriage of the plaintiff and defendant 
in the State of Pennsylvania, and that the matrimonial 
domicile of the parties hereto was not during the year 
1937 in the State of Florida.” (R. 12) 

On page 16 of the defendant’s Exhibit No. 1, which, 
although not printed, is part of the record on this ap¬ 
peal, (R. 15) appellant was asked the following ques¬ 
tions and gave the following answers when he testified 
in Florida, on June 30, 1937: 

“Q. Where do you reside? 

A. 323 Grinnell Street, Key West, Florida. 

Q. Have you been a resident of the State of Flor¬ 
ida for the past 90 days immediately preceding the 
filing of your bill of complaint? 

A. Yes, sir. I have.” 

In Rhodes v. Rhodes, 36 App. D. C. 261 this court 
held that in the absence of proof to the contrary a pre¬ 
sumption of regularity attaches to a decree of divorce 
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granted in a sister state. In that case Mr. Chief Jus¬ 
tice Shepherd said, at page 26S: 

“It is a serious thing to refuse to give credit to 
the judgments or decrees of the courts of a State 
of the Union whose general jurisdiction of the sub¬ 
ject-matter is undoubted, by reason of special facts 
or circumstances that would deprive them of that 
jurisdiction in a particular case. The seriousness 
of the situation is increased by the fact that the 
appellant, upon the faith of the decree attacked, 
has contracted another marriage which would be 
void if that decree was rendered without jurisdic- 
! tion of the rem, or of the person of the defendant 
therein.” 

The public policy of the District of Columbia does 
not require the non-recognition of all irregular foreign 
divorces. 

Curry v. Curry, 65 App. D. C. 47, 79 F. (2d) 172; 

Atkinson v. Atkinson, 65 App. D. C. 241, 82 F. 

(2d) 847; 

Hellmuth v. Hellmuth, 69 App. D. C. 64, 98 F. 

(2d) 431, cert. den. 305 U. S. 597. 

In the Atkinson case, supra, the husband sought to 
annul his marriage on the ground that his wife’s for¬ 
mer husband had obtained a divorce in another state 
which did not have jurisdiction to dissolve that mar¬ 
riage, since the District of Columbia was the matri¬ 
monial domicile. This court gave effect to the foreign 
divorce on the ground that it did not violate the public 
policy of the District of Columbia. This court ob¬ 
served that the parties were of mature age and had 
lived apart for eleven years when the jurisdiction of 
the Maryland court was invoked, that there did not 
appear to be any prospect of reconciliation and that 
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each desired a severance of the marriage tie as the 
wife had remarried. In that case it was also observed 
that neither party to the foreign decree was attack¬ 
ing it. 

In the case at bar, although a party to the Florida 
decree is attacking it, the recognition of the decree 
should not be made to depend on that fact. In other 
respects that case is similar to the case at bar in that 
the parties here involved are of mature age, have lived 
apart for about eleven years and there appeared to be 
no prospect of reconciliation. 

Although the fact does not appear in the printed 
record herein, it does appear in a petition filed by the 
appellant in this court on November 20, 1940 that he 
has, since the Florida decree, remarried and is now 
living with his wife. 

In the case of Hellmutli v. Eellmuth , supra, recog¬ 
nizing the doctrine of comity, this court said, at page 
65: 


* 4 Even assuming the correctness of appellant’s 
contention that the decree of the Maryland court 
was not entitled to full faith and credit in the Dis¬ 
trict of Columbia—because Maryland was not the 
last matrimonial domicil of the parties (Atherton 
v. Atherton, 181 U. S. 155, 21 S. Ct. 544, 45 L. Ed. 
794), and appellant was not subjected to the jur¬ 
isdiction of the Maryland court by personal ser¬ 
vice within the state or by the voluntary appear¬ 
ance and participation in the suit (Haddock v. 
Haddock, 201 U. S. 562, 26 S. Ct. 525, 50 L. Ed. 
867, 5 Ann. Cas. 1)—it does not follow that the 
lower court was in error in dismissing the bill. 
Davis v. Davis, 68 App. D. C. 240, 96 F. 2d 512, 
decided March 7, 1938, certiorari granted, April 
25,1938, 58 S. Ct. 944, 82 L. Ed. 1523. It is quite 
proper for the District of Columbia to recognize 
the decree as a matter of comity, unless consid- 
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e rations of public policy forbid such recognition. 
Davis v. Davis, supra. In the present case we 
think the considerations clearly favor recognition. 
The purpose of the suit is to destroy appellee’s re- 
; marriage by declaring the appellant to be still the 
wife of appellee. Under the circumstances of the 
case we believe that it is more in the interest of 
public policy to validate the remarriage than to set 
it aside. Atkinson v. Atkinson, 65 App. D. C. 241, 
82 F. 2d 847. Appellant and appellee recognized 
their incompatibility several years ago and en¬ 
tered into a contract for the adjustment of their 
i property rights. Appellee thereafter secured di- 
! vorce and remarried. In the present suit, at its 
* inception, appellant asked for a limited decree of 
divorce; thus both parties have revealed their in¬ 
tention of living apart and that there is no pos- 
j sibility of a resumption of the marital relation- 
i ship. Moreover, there are no children involved 
In fact, there are no substantial considerations 
of public policy which suggest the desirability of 
denving recognition to the Marvland decree. 

In view of our decision of the foregoing propo¬ 
sition, it is unnecessary to consider the other con¬ 
tentions of the parties.” 

n. 

Since Neither Appellant Nor Appellee is a Resident 
of or Domiciled in the District of Columbia, the 
Court Below Erred in Granting Separate Mainte¬ 
nance to the Appellee. 

Section 980 of the District of Columbia Code (1901), 
Tit. 14, Sec. 75 District of Columbia Code (1929) pro¬ 
vides that the court shall have the power to grant 
separate maintenance on the application of the wife 
where the husband fails or refuses to maintain his 
wife although able to do so. An action by a wife un- 
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der this section is “essentially a proceeding in per¬ 
sonam.’’ 

Bliss v. Bliss, 60 App. D. C. 237, 50 F. (2d) 1002. 

The District of Columbia statute is declaratory of 
the common law rule that equity has inherent juris¬ 
diction to grant alimony as separate relief. 

Rhodes v. Rhodes, 36 App. D. C. 261, 266; 

2 Story, Equity Juris. Sec. 1423a. 

It has been held by this court that a suit for alimony 
independent of divorce, which was brought before the 
adoption of the Code, may be maintained by a non¬ 
resident wife against a resident husband. 

Tolman v. Toilman, 1 App. D. C. 299. 

But in that case the decision was based on the fact 
that it there appeared that “the husband resides here, 
and is therefore subject to the jurisdiction of the 
court.” 

No case in the District of Columbia has recognized 
the right of a nonresident wife to maintain an action 
in the District of Columbia against her husband who 
neither resided in nor was domiciled in the District 
of Columbia. 

In Rhodes v. Rhodes, supra, it appears that the wife 
was a resident of the District of Columbia and that the 
matrimonial domicile was in the District of Columbia 
at the time of the institution of the suit by the wife for 
maintenance. This court there observed that “It was 
not necessary to the jurisdiction in that proceeding 
that the defendant should have been domiciled in the 
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District of Columbia. That he was found and served 
with process therein is all that was necessary.” 

In the Tolman and Rhodes cases it sufficiently ap¬ 
peared, at least, that one of the parties was a resident 
of the District of Columbia. 

In the only case in the District of Columbia where 
both parties were nonresidents, this court held that 
maintenance would not be granted. 

Vertner v. Vertner, 63 App. D. C. 179, 70 F. (2d) 
783. 

After referring to the Tolman and Rhodes cases, this 
court said in the Vertner case, at page 180, that “In 
the present case both husband and wife are nonresi¬ 
dents.” It appeared, however, in that case that sub¬ 
stituted service of process was had upon the nonresi¬ 
dent husband and the case was disposed of on that 
ground without comment by the court as to what would 
have been the situation had the husband been served 
personally within the District of Columbia. 

Public policy requires that a state, in which neither 
husband nor wife is resident or domiciled, should not 
entertain an action between them for the allowance of 
alimony or maintenance, separate from divorce. 

Donnelly v. Donnelly, 39 Fla. 229, 22 So. 648. 

It has been held that where neither spouse resides 
in or is domiciled in the state where maintenance alone 
is sought, that state is without jurisdiction to entertain 
such action. 

Keerl v. Keerl, 34 Md. 21. 

Curtis v. Curtis, 200 Pa. 255, 49 A. 769. 

Simon v. Simon, 73 Fla. 919, 75 So. 35. 

Anderson v. Anderson, 140 Okla. 168, 282 P. 
335. 
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In Keerl v. Keerl, supra, the question presented to 
the Court of Appeals of Maryland was whether ali¬ 
mony could be decreed by a court of equity where both 
husband and wife resided outside the state. It was 
held that the court had no jurisdiction to do so. It was 
observed that to adopt such a doctrine would result in 
confusion, vexation and possible injustice “for the 
wife might then institute a proceeding for alimony in 
every state where her husband might have property 
and have it decreed to her in each state” when the 
court of the domicile may have decreed a restitution of 
conjugal rights. The court there further said: 

“It (referring to alimony) is an incident of the 
marriage and is a right entirely depending upon 
the status of the parties, and each state has the 
right to determine the status and condition of 
those who are domiciled within its limits. The 
courts of this state have therefore no jurisdiction 
to pass upon and determine the relative duties of 
a husband and wife, both of whom are residents 
of another state, and the Legislature never in¬ 
tended to confer such power by the passage of the 
act of 1777 nor by the adoption of the Code. To 
give jurisdiction to our courts, in such cases, one 
or other of the parties must be domiciled 'within 
the state.” (parentheses supplied) 

In Simon v. Simon , supra , plaintiff alleged that she 
was a resident of New York and that her husband was 
likewise a resident of New York. In holding that Flor¬ 
ida had no jurisdiction, the Supreme Court of Florida 
said: 

“As the appellee alleges that neither she nor the 
appellant is a resident of this state, she is not en¬ 
titled to sue for alimony or maintenance in the 
courts of this state.” 
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Even if public policy favors the opening of the 
courts of the District of Columbia to nonresidents, that 
is, to cases where neither party lives in the District of 
Columbia nor is domiciled here, that policy should be 
confined to cases involving the inherent jurisdiction of 
equity to allow alimony, irrespective of divorce, only 
in those cases where resort to the local courts does not 
require as a condition precedent to the allowance of 
such maintenance, the declaration of the invalidity of a 
foreign decree of divorce. 

To extend jurisdiction to cases of separate mainte¬ 
nance in actions between nonresidents where a decree 
of divorce is set up as a defense, would require the 
court of the forum to pass upon the existence of juris¬ 
diction over the marital res in a foreign jurisdiction 
where there is no pretense of the existence of any res 
in the jurisdiction of the forum. Alimony is an incident 
of divorce. The court possessed of jurisdiction over 
thb marital res likewise possesses jurisdiction over the 
incidents of that res. Whatever disposition may have 
been made of such incident in the foreign jurisdiction, 
where the res was affected, would necessarily require 
the courts of the jurisdiction, where alimony alone is 
later sought, to interfere with the res, although it only 
pretends to affect an incident thereof, without any as- 
semblance of power over the res itself, in view of the 
nonresidence of both parties. 

The underlying concept of the cases involving the 
recognition or non-recognition of foreign decrees of di¬ 
vorce are cases arising in the courts of the matrimonial 
domicile upon the theory that a court without power 
has interfered with the status which is within the power 
of the local court. The motivating factor for declaring 
a foreign decre of divorce invalid is that another juris¬ 
diction has exercised power over a res which is located 
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within the jurisdiction of the forum. All such cases of 
non-recognition of foreign divorces are fundamentally 
based upon the theory that the foreign court has in¬ 
vaded the province of the local court in purporting to 
effect a res over which the foreign court had no power 
to act but that it did act to the injury of a citizen of the 
state in a matter which was exclusively within the 
power of the local court. 

In Atkinson v. Atkinson, 65 App. D. C. 241, this court 
said, at page 242 : 

“Whether or not the operation of foreign de¬ 
crees of divorce will contravene the policy of or do 
wrong or injury to the citizens of the state is to be 
determined by the courts of that state.” (Italics 
supplied) 

In declaring void the Florida decree in the ease at 
bar, the court below was exercising power over the ali¬ 
mony incident of the marital res by declaring that al¬ 
though the local courts were without in rem jurisdic¬ 
tion such also was the lack of jurisdiction in the Florida 
Court which had granted the divorce. It is the appel¬ 
lant’s submission that to declare invalid the divorce 
granted to him in Florida, such declaration of invalid¬ 
ity must be made by a court having some color of juris¬ 
diction over the res and, until such jurisdiction is estab¬ 
lished, other courts are without power to declare the 
foreign decree void. 

CONCLUSION. 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the court below erred in declaring the Flor¬ 
ida decree to be void and in assuming jurisdiction to 
enter the judgment awarding maintenance to the ap¬ 
pellee, since neither appellant nor appellee was either 
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a resident of or domiciled in the District of Columbia. 

It is, therefore, respectfully submitted that the judg¬ 
ment appealed from should be reversed. 

Respectfully submitted, 

Alvin L. Newmyer, 

Ralph Cusick, 

„ Attorneys for Appellant. 
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STATEMENT OF CASE 

The statement of the case contained in appellant’s 
brief is substantially correct. It leaves out, however, 
one very important specific finding, namely, that por¬ 
tion of Finding 6, R. 11, in which the trial court, 
referring to its findings concerning the divorce pro¬ 
ceeding in the State of Florida, among other things, 
found as follows: 

“That said bill of complaint for grounds for 
divorce states substantially the same grounds as 
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set forth in his bill of complaint against the 
i plaintiff, filed, as aforesaid, in the Court of Com¬ 
mon Pleas of Philadelphia, Pennsylvania, said 
bill jailing to state any additional grounds jor 
divorce occurring after the dismissal of the bill 
! of complaint in the aforesaid suit in the Court of 
Common Pleas of Philadelphia, Pennsylvania 
(Italics supplied.) 

No mention whatever is made in the statement of 
the case on the part of the appellant to the effect that 
the appellant did not bring into this court the testi¬ 
mony adduced at the trial in the court below, other 
than defendant’s Exhibit No. 1 referred to in plain¬ 
tiff’s statement of the case in his brief at page 3. 

SUMMARY OF ARGUMENT 

The decree of the Court of Common Pleas in Phil¬ 
adelphia, which unquestionably had jurisdiction over 
both plaintiff and defendant, as well as over the mat¬ 
rimonial domicile, was conclusive and final as to all 
causes alleged up to the date of said decree. The 
finding of fact in the court below, as contained in 
Finding No. 6, R. 11, is specific in stating that in the 
bill filed in Florida no additional grounds for divorce 
occurring after the dismissal of the Pennsylvania bill 
were stated. Inasmuch as the evidence is not brought 
before this Court, it is submitted that under the well- 
known rule governing appellate procedure this Court 
must assume that there was evidence sufficient before 
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the trial court to sustain its findings and conclusions. 
In this connection, we think the attention of the 
Court should be directed to the fact that there was 
evidence in the trial court amply supporting the 
averment of Paragraph 4 of the plaintiff's bill, R. 2, 
concerning the threats made by the defendant to 
seek a divorce in some other state where the laws 
were more liberal than in Pennsylvania. This was 
established in the court below by a letter written 
by the appellant to the appellee, as well also as the 
direct testimony of the appellee. Such proof neces¬ 
sarily must have had great weight with the trial 
court in determining that fraud had been committed 
by the appellant on the courts of Florida. This sit¬ 
uation supports the logic upon which the above men¬ 
tioned rule of appellate practice is grounded. 

The appellant is apparently asking this Court to 
overrule the conclusion of the trial court, without 
giving this Court the benefit of the evidence upon 
which the trial court acted. The appellant’s brief 
is discreetly silent on the fact that appellant did 
not come into the District of Columbia for the trial 
of this case, and did not testify either by deposition 
or orally before the court. The reason for this may, 
of course, be readily assumed when we analyze Find¬ 
ing 5, R. 10 and 11, which finding discloses that the 
defendant was at the time of the hearing actually 
in contempt of the lower court for failure to pay the 
alimony pendente lite awarded under the order of 
November 23,1937 (R. 9). Appellant complains that 
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the courts of the District of Columbia have no juris¬ 
diction in this type of proceeding to declare void the 
Florida decree. Appellant, however, does not explain 
why such a rule should be applied to the appellee 
and not be applied to the appellant with respect to 
the finding of the Court of Common Pleas of Penn¬ 
sylvania, which court had jurisdiction over the par¬ 
ties and the subject matter, and determined the 
status of the parties as of the date of its decree. It 
will be noted in this connection that the trial court 
found as a fact (Finding 6, R. 11) that the bill filed 
in the Florida court was based upon the same grounds 
upon which he sought a divorce in the Court of Com¬ 
mon Pleas of Philadelphia, Pa., the actual and matri¬ 
monial domicile of both parties at that time, and that 
no grounds for divorce in addition to those stated in 
the Pennsylvania suit were pleaded in the Florida 
complaint. 

Ever since the determination by this Court of 
Tolman v. Tolman, 1 App. D. C. 299, and Rhodes v. 
Rhodes, 36 App. D. C. 261, 266, it has been regarded 
by the court below as well as the bar of this District 
that the public policy of the District of Columbia 
is to the effect that the courts of this District have 
the power and jurisdiction in a maintenance suit 
where personal service has been had upon the de¬ 
fendant to compel the defendant to support his wife 
by decree for maintenance, notwithstanding the fact 
that both parties to the cause are non-residents of 
the District of Columbia. The lower court states 
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the foregoing to be the rule in its Conclusion No. 3, 
R. 12. If the courts of the District are possessed of 
this power, then they of necessity have jurisdiction 
to determine whether or not the parties to the par¬ 
ticular cause are in fact husband and wife, and if in 
determining this question it is necessary to consider 
whether or not a divorce granted in a sister state is 
valid or invalid, the courts of this District therefore 
must of necessity have the right to determine that 
question, for the very right to determine the ques¬ 
tion of maintenance is dependent upon the present 
existence of the marriage state. 

ARGUMENT 

Appellant seems to place great reliance upon 
Thompson v. Thompson , 226 U. S. 551.57 L. Ed. 347. 
The facts in that case are entirely different from the 
facts in the case now under consideration. In that 
case there was no doubt about the matrimonial domi¬ 
cile of both parties having been well established in 
the State of Virginia, the decree of whose courts was 
being attacked. It appears from the statement con¬ 
tained at p. 558, 226 U. S.. 57 L. Ed. 350, that the 
husband had repeatedly entreated his wife to return 
to his home. In the case at bar there is no doubt 
about the matrimonial domicile of the appellant and 
the appellee having been in the State of Pennsyl¬ 
vania until the appellant, after having notified his 
wife that he was going to some other state to obtain 
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a divorce, left that state on the 31st day of January, 
1937. The lower court in its findings of fact (R. 10, 
Finding 4) expressly found that the appellant did 
not at any time request the appellee to come to Flor¬ 
ida to live with him, nor did he offer to establish a 
home for her in that state, nor did he offer any evi¬ 
dence whatsoever from which it could be found that 
the separation was brought about by the fault of the 
wife. In determining whether or not the Florida 
decree is valid, we must, in view of Haddock v. Had¬ 
dock, 201 U. S. 562, 50 L. Ed. 867, and Atherton v. 
Atherton 181 U. S. 155, 48 L. Ed. 794, look to the 
matrimonial domicile as distinguished from actual 
domicile for the purpose of determining whether or 
not a particular court has jurisdiction to grant a valid 
decree of divorce. 

In the Thompson case, supra, the Supreme Court 
expressly reaffirmed the doctrine announced in the 
Atherton and the Haddock cases, but found as a fact 
that the matrimonial domicile in the Thompson case 
was actually in the State of Virginia, and therefore 
the courts of that state had jurisdiction. 

Appellant seems to place great reliance upon what 
this Court said in the Tolman case and the Rhodes 
case, supra. In the Tolman case this Court definitely 
held that an action for maintenance was one to en¬ 
force a common law liability on the part of the hus¬ 
band to support the wife. Incidentally, the court 
did refer to the fact that one of the parties was domi¬ 
ciled in the District. In the Rhodes case the court 
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reaffirmed what had been said in the Tolman case, 
and among other things, said: 

“It is not necessary to the jurisdiction in that 
proceeding that the defendant should have been 
domiciled in the District of Columbia. That he 
was foujid and served with process therein is all 
that was necessary (Italics supplied.) 

That case, however, was determined under the old 
rules of practice upon a hearing on bill and answer, 
and the court held that the answer sufficiently dis¬ 
closed the existence of a matrimonial domicile in 
Virginia, and that the lower court was in error in 
holding to the contrary. The case was sent back for 
further proceedings, leaving open apparently the 
right of the plaintiff to show that the matrimonial 
domicile as a matter of fact was not in Virginia. It 
is true that the court referred to the seriousness of 
disregarding a foreign decree where one of the par¬ 
ties, acting in good faith , had subsequently married. 
That is not this case. There was nothing before the 
trial court or in the findings of fact concerning a sub¬ 
sequent marriage. That appears for the first time 
in this case when appellant filed a motion in this 
court to be relieved from giving a supersedeas bond. 

Turning to the facts as disclosed in that motion, 
it appears that the appellant did not enter upon his 
second marriage venture until a year after the pres¬ 
ent suit had been filed, when he knew that the Flor¬ 
ida decree had been challenged, when he knew that 






8 


in an interlocutory proceeding the trial court had 
granted the appellee alimony pendente lite upon the 
presumption that the Florida decree was void, and 
when he knew that the validity of the Florida decree 
would be determined upon a final hearing of this 
cause. Possessed of all these facts, it cannot be said 
that the appellant entered into the second marriage 
with bona fide intentions and in good faith. 

A review of all the cases cited by appellant dis¬ 
closes the fact that each one of them is based upon 
conditions and facts utterly unlike the facts of the 
case now being considered, and in so far as the vari¬ 
ous decisions in the cases cited by appellant are con¬ 
cerned, may apply to the case now being considered, 
they specifically affirm the judgment of the trial court 
in this case. If the appellant is correct in his con¬ 
tention that public policy of the District of Columbia 
does not permit its courts to determine the validity 
of a decree of one of the state courts, then what this 
court has said in the Tolman and Rhodes cases, 
supra, must be specifically overruled; for if, as a mat¬ 
ter of law, the Courts of the District have a right 
in a maintenance suit to determine the liability of a 
husband to support the wife when either or both 
parties are non-residents of the District of Columbia, 
that right would be certainly very seriously circum¬ 
scribed if it can be defeated by merely showing a 
decree of divorce in one of the several states, and 
thereby denying to the wife any right to challenge 
the legal sufficiency of the alleged decree of divorce. 
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The appellant apparently overlooks the fact that 
he himself has brought the Florida decree into ques¬ 
tion by relying upon it as a good defense. His an¬ 
swer, therefore, made it incumbent upon the lower 
court to determine whether or not the Florida decree 
was in fact valid. 

Dealing with the question of public policy con¬ 
cerning a situation such as we are now considering, 
there is no doubt but what the question has been 
decided both ways in different courts throughout the 
United States. We can see no benefit in encumber¬ 
ing this brief or in burdening this Court with what 
the different states have said about this question. 
The matter now before us is to determine whether 
public policy in the District of Columbia permits of 
proceedings such as were adopted by the trial court 
in this case. As held by the trial court, public policy 
in this District does permit such a proceeding. There 
has been no definite pronouncement made upon it 
by this court. There can be no doubt but that what 
this Court says upon the question is conclusive. 
However, it is submitted that in reaching a conclu¬ 
sion this Court will pay great respect to what the 
trial court has determined to be the public policy of 
this District. It might also be suggested that in 
applying the rules of public policy, no Procrustean 
rule can be announced which would cover all con¬ 
ceivable cases. In other words, it is the contention 
of the appellee that the facts of each particular case 
must be considered as bearing upon the policy to be 
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adopted by the courts concerning the rights of the 
parties in the particular litigation. 

In considering which rule should be adopted as the 
public policy rule for this jurisdiction, it is most 
earnestly submitted that the Court should take into 
consideration the unusual status of the District of 
Columbia, its people and its courts, growing out of 
the fact that this District is the Nation's capital. 
We can think of no better illustration to bring home 
to the Court our thought in this connection than the 
results which would follow in a case similar to the 
one now being considered, growing out of the deci¬ 
sion of this Court concerning the question of domicile 

in the recent case of Sweeney v. D. C., .App. D. 

C„!-. 113 Fed. (2d) 25, 6S Washington Law Re¬ 

porter 522. 

Applying the rule of domicile adopted by this 
Court in the Sweeney case to a divorce case wherein 
the decree of a sister state is called into question, we 
would have this situation: A husband, legally domi¬ 
ciled with his wife in Pennsylvania, could desert her 
and establish an actual domicile in Florida, leaving 
the matrimonial domicile in Pennsylvania, proceed 
in the Florida courts and there obtain a decree which 
would be void under the rule in Haddock v. Haddock . 
supra, then obtain a government position in the Dis¬ 
trict of Columbia, actually reside in the District of 
Columbia the balance of his life, and the wife would 
be forever foreclosed from an opportunity to chal¬ 
lenge the divorce decree in any court whatsoever. 
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in a proceeding for maintenance. It is true she could 
get a decree for divorce at the matrimonial domicile. 
That, however, would not carry a personal judgment 
for alimony, and if the appellant's theory is adopted, 
under no circumstances could she sue her husband 
in the District of Columbia, for the reason that he 
is only residing there, and not domiciled there. 

Let us therefore take the facts of this case as dis¬ 
closed by the record. 

First, we have definite findings of fact and conclu¬ 
sions of law brought to this Court without giving to 
this Court the benefit of all of the evidence produced 
at the trial. It is therefore submitted that regardless 
of what may have been determined by this and other 
courts in the cases cited by appellant, this Court is 
bound by the well-known rule mentioned at an earlier 
point in this brief to hold that in the absence of evi¬ 
dence being before it, it must be assumed that there 
was evidence sufficient to justify the trial court in 
entering the decree which it entered. Aside from 
this, let us look at the picture of the result which 
would follow, should this Court reverse the action 
of the trial court. Here we have a situation disclosed 
by the record in which the appellant and appellee 
undoubtedly had both their actual and matrimonial 
domicile in the State of Pennsylvania, "when that 
court was called upon to determine the rights of the 
parties, so far as divorce was concerned. That court 
determined that the plaintiff was not entitled to a 
divorce. The appellant then goes to the State of 
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Florida, files a bill for divorce based upon the same 
grounds which had been considered by the Pennsyl¬ 
vania court, stating no additional cause for divorce, 
and on substituted service of process, obtains a pur¬ 
ported divorce from the appellee, grounded upon 
facts which had already been determined against him 
in a court of competent jurisdiction. It is most 
earnestly submitted that this action alone is suffi¬ 
cient to warrant this Court in saying that appellant 
had committed a fraud upon the courts of Florida. 
Further, the record in this case discloses from the 
conclusions of law and the decree entered herein that 
the matrimonial domicile of the parties was not in 
the State of Florida. The record further discloses 
that the appellant, after having been directed by the 
lower court to pay alimony pendente lite, made but 
one payment and refused to make subsequent pay¬ 
ments: that he is therefore in contempt of the trial 
court concerning an interlocutory order; that in addi¬ 
tion to all of this, when we look to the motion filed 
in this Court by appellant, we find that after he had 
full knowledge of the fact that the Florida decree 
was being questioned, he marries a second wife, and 
now asks this Court to condone his acts, notwith¬ 
standing the fact that the appellee has been declared 
by the Pennsylvania court and by the lower court of 
this jurisdiction to be his wife. 

We submit that regardless of what may be deter¬ 
mined in other cases, the appellant has made such 
a showing that public policy of the District of Colum- 
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bia should condemn his actions toward the appellee. 
If public policy has reached such a low ebb as to 
reward him for his misdeeds and punish his lawful 
wife by denying to her support, we have indeed 
reached a sorry stage in American social life. Cer¬ 
tainly there can be nothing in this record, view it as 
we may, which would commend the action of the 
appellant to favorable consideration by this or any 
other court. It is therefore respectfully submitted 
that the judgment of the court below should be 
affirmed in every respect. 

Respectfully submitted, 

Wm. J. Neale, 
Attorney for Appellee. 

Palmer, Stellwagen <fc Neale, 

815 - 15th Street. N. W., 

Washington, D. C., 

Of Counsel. 



